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EN BANC.
COBB, JUSTICE, FOR THE COURT:
1. Thisis an goped from a grant of summary judgment in favor of the defendants, R. J. Reynolds
Tobacco Company, . d. (“Tobacco Defendants’), in the Jefferson County Circuit Court. The origing
aut wasfiled in 1996. Owens Corning was joined asaplaintiff in 1998. Partid summary judgment was
granted in favor of Tobacco Defendants in July 2000. In July, 2001, the trid court entered summary
judgment in favor of Tobacco Defendants based on the “remateness doctring’ and directed entry of find
judgment againg dl of Owens Corning’'s daims pursuant to M.R.C.P. 54(b). Owens Corning timey
gopeded this ruling presenting one issue for review:
WHETHER OWENS CORNING'S CLAIMS OF UNJUST
ENRICHMENT/RESTITUTION, FRAUD, AND VIOLATION OF
MISSISSIPPI’S ANTITRUST STATUTE ARE BARRED BY THE
“REMOTENESSDOCTRINE.”
2.  Tobacco Defendants have cross-gppedled, chdlenging unfavorable trid court decisons on the

issues of gatute of limitations; laches, change of venue and production of “Bliley”* documents; only if this

!Bliley documents - The United States House of Representatives Committee on Commerceissued
subpoenas on February 19, 1998 for gpproximately 39,000 documents identified in the matter of State
of Minnesota, et. al. v. Philip Morris, Inc., et al. No. C1-94-8563 (2nd Judicial Dist., MN) as not
protected by claims of attorney-client privilege because they may evidence crime or fraud.
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Court reversssor maodifiesthe summary judgment. Becausewedfirm thetriad court’ ssummary judgment,
we do not reach the cross-apped issues.

FACTS
18.  This case was arigindly filed in 1996 by a Sngle plaintiff, Ezdl Thomeas, in the Circuit Court of
Jefferson County, Missssppi. Thomas, anadmitted lifdong smoker, filed suit againgt, among others, R.J.
Reynalds Tobacoco Company, complaining that smoking Sdem dgarettes damaged his hedth.
4. InOctober of 1998, the dircuit court granted Thomas smation to amend hiscomplaint tojoin 25
individudls and a corporation, Owens Corning, as plantiffs. Owens Corning is a Toledo, Ohio, based
Fortune 500 company thet is the world's largest producer of building maerids. Thomas' s amended
complaint aso joined additiona tobacco companies and ashestos companies as defendants. The 26
individuds complained that smoking and ashestosexposuredamaged ther hedlth; OwensCorning, aformer
producer of ashestos maerids, complained that the tobacco companieswereliablefor itsexpenditureson
past and futureasbestosdamswheretheasbesosdamantsalso smoked. Thus Thomeas sindividud daim
wastrandormed from an individua action againg R. J. Reynoldsand ather tobacco companiesto amass
actionby 26individud smokersagang tobacco companiesand ashestoscompaniesand a'“ nationd action”
by Owens Corning againg the tobacco industry. The Owens Corning daims have Snce been severed from
theindividud plaintiffs damsof the origind suit. The subject of this gpped isthecase between plaintiff-
gopdlant Owens Corning and defendants-gppe lees Tobacco Defendants.
.  Thomassdedre to join Owens Corning as a plantiff rather than as an asbestos defendant is

unusud. However, according to Thomas samended complant, Owens Corning hed reeched asettlement

After aninitia bipartisan assessment of al documentssubmitted to the Committeeon April 6, 1998,
Chairman Bliley consulted with the Ranking Minority Member and ordered the public release of
subpoenaed documents on the Committee's Site on the World Wide Web on April 22, 1998.
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agreement with theindividud plaintiffson thelr asbestos persond injury daims. Aspart of thet agreamert,
Owens Corning agreed to pay Thomeas, and each Jefferson County resident? asbestosdaimeant withwhom
it hed settled, an additiond $80,000 if it was successful in its action againg the tobacco defendants. In
addition, Owens Corning agreed to donate at least $1.5 miillion for educationd schalarships in Jefferson
County.® Considering Thomeas sinterest in Owens Comning' sdaim againg Tobacco Defendants itisnot
surprigng that he desired to join Owens Corning as aplaintiff in hisaction.

6.  Owens Corning dates thet it has been required to pay compensatory damages, both by way of
judgment and settlement, which ought to have been borne by Tobacco Defendants. Owens Corning avers
sverd theories of lighility besed on Tobacco Defendants wrongful conduct: indemnity, unjust
enrichment/restitution, fraud, misrepresentation, intentiond infliction of emaotiond distress, congpiracy to
defraud and fraudulent concedl ment, and antitrust violations. 1n July, 2000, thetria court granted Tobacco
Defendants mation for partid summery asto Owens Corning' sindemnity daim. In July of 2001, thetrid
court entered summary judgment in favor of Tobacco Defendantsbasad on the* remotenessdoctring’ and
directed entry of the judgment againg dl Owens Corning'sdams

DISCUSSI ON

7. The sandard for granting summary judgment is st forth in Miss R. Civ. P. 56. We review de
novo the granting or denying of summary judgment and examine dl the evidentiary metters before us --
admissons in pleadings answers to interrogatories, depostions, affidavits eic.  The burden of

demondrating that no genuineissue of fact exigsis on the moving party. Thet is the non-movant isgiven

2Owens Corning states that the term “ Jefferson County residents’ refersto residents of Jefferson,
Claiborne, Copiah, and occasondly, Holmes Counties.

3Inits brief, Owens Corning points out that it exercised its right not to donate the money because
it did not reach a satisfactory settlement with all the Jefferson County claimants.
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the benefit of the doubt. M cCullough v. Cook, 679 So.2d 627, 630 (Miss. 1996). If, inthisview, there
ISno genuineissue of materid fact and themoving party isentitled to judgment asamatter of law, summeary
judgment should be entered in thet party’ sfavor. The party opposing the mation must bediligent and may
not rest upon dlegations or denidsin the pleadings but mugt sat forth spedific facts showing thet there are
indeed genuineissuesfor trid. Richmond v. Benchmark Constr. Corp., 692 So.2d 60, 61 (Miss.
1997). A mation for summary judgment is not a subdtitute for tria of disputed fact issues Acoordingly,
the court cannat try issues of fact on aRule 56 mation; it may only determine whether there are issues to
betried. Dennisv. Searle, 457 So0.2d 941, 944 (Miss. 1984).
Review of Asbestos-Tobacco Litigation History

18.  Efforts by asbestos companies to reduce ther liahility for lung disease, through the courts and
legidatures, have been ongoing for over 20 years See Kan M. Nawaday, Note, Apportioning
Asbestos-Tobacco Liability in Falise v. American Tobacco, 88 Corndl L. Rev. 1142, 1145-46
(2003). Certainlung diseases, such asashestos sand mesothdioma, aretributed exdusively to asbestos
exposure, and eventhough thereisaconsensusthat asbestosexposuremay aso causelung cancer, doctors
gengrdly dtribute lung cancer most sgnificantly to smoking. 1d. at 1146. Thus, asbestoscompanieshave
attempted to reduce ther liability for lung cancer suffered by asbestos damants through (1) goportioning
fault to a plantiff for contributing to hisowninjury by smoking,* (2) bringing sgparate contribution actions
agang the tobacco companies for combined injuries to dameants, and mogt recently (3) bringing direct

actions againg tobacco companies to recover legd and medica codts incurred due to wrongful conduct

“See Dafler v. Raymark Indus., Inc., 611 A.2d 136, 144 (N.J. Super. Ct. App. Div. 1992)
(discussing decisons in severd jurisdictions as early as 1985 dlowing apportionment of fault to plaintiff
smokers), aff’d per curiam, 622 A.2d 1305 (N.J. 1993).
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of tobacco companies. These aLits have found mixed success: Some courts have dlowed reductionsin
damege awards to damants based on contributory or comparative negligence of the dameant, but most
have found againg ashestos companiesin the sparate contribution actions. The contribution actionsfall
for the same reasons that individuds have nat been successful againg the tobacco companies many
juridictions do not alow separate contribution actions where adefendant was not named in theinitid uit;
and tobacco companies are not lidble under rict lighility doctrine, therefore, other theories must be
proven. The direct action cases, as discussed below, have failed for lack of proximete cause.

19.  The tobacco companies settlement with the States in 1997° initiated the most recent wave of
cases. TheSeventh Circuit callsthese“me-too” cases | nternational Bhd. of Teamsters, Local 734
Health & Welfare Trust Fund v. Philip Morris, Inc., 196 F.3d 818 (7th Cir. 1999).° Thedirect
action cases have been basad on fraud, misrepresentation, unjust enrichment, date and federd antitrust
vidaions, RICO vidlaions, and athers. Although there have been some successes a thertrid court levd,
none of these cases has been successul a the gppelaelevd.

110. Despitethe asbestosindudry’ slack of success, there are public policy arguments supporting the
concept thet tobacco companies should contribute to the cogt of medicd carefor lung disease. Onesuch
agumant isthat tobacco usars should pay for their own hedith care. If tobacco companieswere required

to contributeto the health care cost burden, they would passthese costs on to the tobacco consumers, thus

°See Frank J. Vandall, The Legal Theory and the Visionariesthat Led to the Proposed
$368.5 Billion Tobacco Settlement, 27 Sw. U.L.Rev. 473 (1998).

®In his opinion for the court, Judge Easterbrook remarked: “ States that sued tobacco companies
have been promised more than $200 hillion in settlement over a 25-year period. Awed by this success,
hedthinsurers (including ERISA welfare benefit funds) havefiled me-too suits, contending that the tobacco
producers must compensate the insurers for the costs of smokers hedth care” International Bhd.
Local 734, 196 F.3d at 820.



effecting this premise. Mog commenteators urge thet this is a legidative respongibility, even though
Congress hastried repeatedly and unsuccessfully to pass this type of tobacco hill.

Remoteness
11.  OwensCorningarguesthet Tabacco Defendantsknowingly and intentiondly engeged infraudulent
and tortious conduct designed to defraud the public, induding companies such as Owens Corning, about
the hedth risks of smoking and the true cause of lung disease. Owens Corning contends that a primary
intended consaquence of Tobacco Defendants conduct was to cause Owens Corning to pay billions of
dollarsto litigate and resolve lawsvits by persons with lung injuries, caused at leest in part, by smoking.
Further, Owens Corning argues that by effectivdy shifting lighility for smoking rdaed diseese to i,
Tobacco Defendants have been unjustly enriched a Owens Corning's expense.
7112.  Notwithgtanding the decison of thetrid court, Owens Corning dams that Missssppi law dlows
it to bring dams of fraud, unjust enrichment, and vidlaion of dae antitrust laws agang the Tobacco
Defendants. Owens Corning charges that Tobacco Defendants are asking the court to ignore Mississippi
law and adopt aforeign rule, the* remoteness doctrine,” which has only been gpplied in cases digtinct from
thisone. As Owens Corning concedes, the remoteness doctrine is nothing more than a context specific
rule of proximete cause, and dthough Missssppi law dreedy addresses principles of proximete causein
marny contexts, the present case presents one context not yet considered by this Court.
113.  Ninefederd courts of gppedsand severd deate gopd|ate courts have weighed thisissue and have
rgected dams dmilar to Owens Coming's  The plaintiffs in these cases have induded insurance
companies, public hospitas, unions, hedth benefit funds, and other hedlth care providerswho sued tobacco
companiesto recover money expended to providemedicd trestment to their plan participantsfor tobacco-

rdated ilinesses Indl of these cases, regardless of the theory of lighility, the courts have determined thet



injuries to these provider plaintiffs were ether too remote to be compensable or were not proximately
caused by the defendant’ sconduct.” Theprovider plaintiffswould not haveincurred theexpenses, and thus
thar injuries, but for the injuries sustained by their plan participants. Tobacco Defendants charge that
Owens Corning does not and cannat dlege any direct, non-derivaive injury to itsdf; that dl Owens

Corning’' sdamsresult fromfinandd lossesit suffered on behdf of injured asbestasworkerswho smoked.

'See Service Employees Int’| Union Health & Welfare Fund v. Philip Morris, Inc., 249
F.3d 1068 (D.C. Cir. 2001)(plaintiffs aleged [fraud and RICO] injuries were too remote to be
proximately caused by aleged conduct of tobacco companies); Association of Washington Public
Hospital Districtsv. PhilipMorris, Inc., 241 F.3d 696 (9th Cir. 2001) (tobacco firm’ saleged unlawful
conduct was not the proximate cause of the didricts injuries); Lyons v. Philip Morris, Inc., 225 F.3d
909 (8th Cir. 2000) (trustees“ are essentialy making subrogation clams’); United Food & Commercial
Workers Unions, Employers Health & Welfare Fund v. PhilipMorris, Inc., 223 F.3d 1271 (11th
Cir. 2000) (clams for fraud, conspiracy, breach of assumed duty were barred by doctrine of proximate
cause); Texas CarpentersHealth Benefit Fundv. Philip Morris, Inc., 199 F.3d 788 (5th Cir. 2000)
(loss suffered was too remote from the manufacture and sale of cigarettes to recover for dleged antitrust
or RICOVviolations. . . funds lawsuits conditute an illegitimate end-run around principles of subrogetion);
I nternational Bhd. of Teamsters, Local 734 Health & Welfare Trust Fundv. Philip Morris, Inc.,
196 F.3d 818 (7th Cir. 1999) (claims dismissed based partidly on remoteness) ; Laborers Local 17
Health & Benefit Fund v. Philip Morris, Inc., 191 F.3d 229 (2d Cir. 1999) (the economic injuries
dleged were purely derivative of the physica injuries suffered by plan participants, and thus, were too
remote for funds to have standing to sue tobacco companies); Oregon Laborers-EmployersHealth &
Welfare Trust Fund v. Philip Morris, Inc., 185 F.3d 957 (9th Cir. 1999) (alleged injury too remote
for RICO clam); SteamfittersLocal Union No. 420 Welfare Fundv. PhilipMorris, Inc., 171 F.3d
912 (3d Cir. 1999) (no proximate cause to support RICO, fraud, or specia duty claims), cert. denied,
528 U.S. 1105 (2000); Republic of Venezuelaex rel. Garridov. Philip MorrisCos., 827 So.2d 339
(Fla Digt. Ct. App. 2002) (Plaintiff did not have a direct independent cause of action against tobacco
companies); Steamfitters Local Union No. 614 Health & Welfare Fund v. Philip Morris, Inc.,
2000 WL 1390171 (Tenn. Ct. App. Sept. 26, 2000) (plaintiffs alleged injuriesaretoo remote, asameatter
of law, to permit recovery on antitrust, fraud, deceit, misrepresentation, conspiracy, and violation of the
Tennessee Consumer Protection Act violations). See also Health Care Services Corp. v. Brown &
Williamson Tobacco Corp., 208 F.3d 579 (7th Cir. 2000) (plaintiffs may only proceed in subrogeation
dam) (connection between conduct and injury is too attenuated even under a relaxed standard of
proximate cause); SeibelsBruce Group, I nc. v. R.J. Reynolds Tobacco Co., 1999 WL 760527 (N.D.
Cal. Sept. 21, 1999) (no standing absent showing of direct injury).
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14.  Owens Corning concedes that the courts have generdly adhered to the rule thet insurer or other
third-party provider daims may be brought only in asubrogation action.® Insteed, Owens Corningdams
that its unjust enrichment, fraud, and antitrust daims condtitute a Single, direct daim againg Tobacco
Defendants for harm done directly to it. However, Owens Corning concedes thet it would not be here
today if there had been no injury to the amoking asbestos workers.  Despite Owens Corning's
characterization thet its dams are direct, we condude that the daims hinge on the payment of damege
awards to thousands of smoking asbestos daimants and are thus indirect.

115.  Thedidinction argued by Owens Corningisthat it isnot an insurer etempting to recover the cogs
of being an insurer from Tobacco Defendants. Owens Corning points out that insurers goreed risk and
collect premiumsto cover cods, and theinsurers codsfor providing hedth care to smokers are dready
figured into the premium amounts. Owens Corning argues that the cases aited by Tobacco Defendants
smply prevent insurers from recovering these codts of doing business from the tobacco companies.
Accordingly, because it is not an insurer, Owens Corning argues that these cases are not gpplicable.
116. We rgect Owens Corning's theory. Although Owens Corning does cite | nternational
Brotherhood L ocal 734, in which the Seventh Circuit court discussed therole of insurance companies
ingoreading risk and collecting higher premiums from those who amoke, 196 F.3d a 823-24, there are
severd other courts of gppeds and date gppdlate cases that reached the same condusion with no
discusson of the type of plaintiff involved or the recovery of cogts through premium collections. The

plantiffsin Association of Washington Public Hospital Districtsv. Philip Morris, Inc., 241

8See LaborersLocal 17, 191 F.3d a 233 (“Ordinarily, plaintiffs right to sue for damageswould
be subrogated to the rights of those individual smokers for whom they provided hedlth care benefits. In
other words, plaintiffs would stand in the shoes of the injured participants and recoup damages from
defendants, as tortfeasors, only to the extent defendants were liable to the participants themselves.”).
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F.3d 696 (9th Cir. 2000), were atempting to recover unrembursed codts for tregting patients suffering
fromtobacco rdaedillnesses. In Seibels Bruce Group, Inc. v. R.J. Reynolds Tobacco Co., 1999
WL 760527 (N.D. Cd. Sept. 21, 1999), the plaintiff wasan insurer of asbestos companies, not aninsurer
toindividuads. The plaintiff was attempting to recover from unanticipated asbestos company loses, many
of whichwere areault of unanticipated employee medica expenses, dlegedly causad by acombination of
ashestos and tobacco exposure. 1n these cases, the dispositiveissue was one of proximate causeand the
derivaive nature of the plantiff’sinjuries

917.  The Second Circuit addressed the proximate cause issue in Laborers Local 17 Health &
Benefit Fund v. Philip Morris, Inc., 191 F.3d 229 (2d Cir. 1999). The court began its discussion
of proximete cause by admitting thet the topic is subject to much dissgresment and confusion, and isone
"dways to be determined on the facts of each case upon mixed consderations of logic, common sense,
judtice, policy and precedent.” 1 d. at 235 (quotingW. PageKeatonet d., Prosser & Kestonon TheLaw
of Torts §42, a 279 (5th ed.1984) (quoting 1 Street, Foundations of Legd Lighility 110 (1906)). The
court maintained thet proximete causeis essantidly alegd todl for limiting the lighility of awrongdoer to
those harms having a reasonable connection to the wrongdoer’ s actions, and thet over time, courts have
formulated lighility-limiting“judicid tools’ besad oncommonlaw prindples CitingHolmesv. Securities
Investor Prot. Corp., 503U.S. 258, 268, 112 S.Ct. 1311, 117 L.Ed.2d 532 (1992), inwhich the U.S.
Supreme Court announced a policy based proximate cause test®, the Second Circuit explained:

Among these"judidd toals" onenation treditiondly induded in the conogpt of proximete

causdtionisthe requirement that there be " some direct relation between theinjury assarted
and theinjurious conduct dleged.” Holmes, 503 U.S. a 268, 112 S.Ct. 1311. For this

°Since Holmes, other courtshavereferred to the analysis of proximate cause policy considerations
asthe* Holmes factors’ or the “ Holmes test.”
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reason, "aplantiff who complain[g of harm flowing merdy from the misfortunes visted
upon a third person by the defendant's acts [ig generdly said to stand & too remote a
digancetorecover.” |d. a 268-69, 112 S.Ct. 1311 (citing 1 JG. Sutherland, A Treatise
ontheLaw of Damages 55-56 (1883)); seed0AGC, 459 U.S. at 532-33& n. 25,103
S.Ct. 897; Anthony v. Slaid, 52 Mass. (11 Met.) 290 (1846).

Holmes emphasized that dthough the direct injury test "is not the sole requirement of
[proximate] causation, it has been oneof itscentrd dements™ 503 U.S. a 269, 112 S.Ct.
1311 (ating AGC, 459 U.S. a 540, 103 S.Ct. 897). Thislanguage tels usthet to plead
adirectinjury isakey dement for establishing proximeate causation, independent of andin
addition to other treditiond dements of proximate cause. Thus, the other treditiond rules
requiring that defendant’s acts were a subgtantid cause of the injury, and that plantiff's
injury wasreasonably foresaegble, are additiond dements, not substitutesfor dleging (and
ultimatdy, showing) adirect injury.

Laborers Local 17, 191 F.3d a& 235-36. The Second Circuit went on to Sate that a plantiff must
establish both foreseeghility and direct injury, which are diginct conoepts, and injuries which are whally
derivative of an injury to the property of athird-party, are too remote asametter of law. 1d. at 235-36.
“Moreover, inlight of thediscusson of caselaw above, subdituting theforeseeghility test, inplaceof finding
the exigence of adirect injury, iseror. Asagenerd rule, proximete cause requires that both be present
" 1d. a 236. Weagree.

118. Owens Corning argues that if the facts of this case were andyzed usng the Holmes factors,
proximate cause would be found. In Holmes, &fter it determined thet proximate cause was required in

aRICO dam, the U.S. Supreme Court explained the palicy reasonsfor this requirement:

Although such directness of rdaionship isnot the solerequirement of . . . causation, it hes
been one of its centrd dements, for avariety of reasons. Frg, thelessdirect aninjury is,
the more difficult it becomes to ascertain the amount of a plaintiff's damages attributable
to the violaion, as didtinct from other, independent, factors. Second, quite gpart from
problems of proving factud causation, recognizing dams of the indirectly injured would
force courts to adopt complicated rules gpportioning damages among plaintiffs removed
a different levdsof injury fromthevidlaive acts, to cbviatetherisk of multiplerecoveries
And, findly, the need to grapple with these prablems is Smply unjudtified by the generd
interest in deterring injurious conduct, Snce directly injured victims can generdly be
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counted on to vindicate the law as private atorneys generd, without any of the problems
attendant upon suits by plaintiffsinjured more remotdly.

Holmes, 503 U.S. a 269. In Holmes, the Court usad these three criteriato illudrate why theplaintiff’s
indirect daim could not be brought.
119. Owens Corning argues that as for the firgt criterion, it has proffered detailed evidence of the
damagesand unjust enrichment caused by Tobacco Defendants: misconduct through expert reports based
uponwad l-established datistical and epidemiologicd principles. Asfor thesecond and third criteria, Owens
Corning explains thet
“the second and third H ol mes concerns can be dismissed together asthey gem fromthe
same warry, irrdevant here namey whether the correct plaintiff isbringing ait. ... These
concerns may make sensein theinsurance context, but they do nat gpply here. Here, there
Is nather a concern for goportioning damages nor anyone dse to vindicate Owens
Comning'sinjuries”
Thus Owens Corning has ected not to addresstheissuein criterion two pertaining to multiple recoveries
and gpportionment of damages to plantiffs, nor criterion three, in which Owens Corning would ned to
showwhy it should beddeto bring adam againg Tobacoo Defendantswhen theindividud damantsmay

not. Inlight of our recent decisonin Lanev. R. J. Reynolds Tobacco Co., 853 So.2d 1144 (Miss.
2003), which holds that the Missssppi Product Liahility Act (MPLA) precludesal tobacco casesbased
on productsligbility, adam that amoking caused the damageto the asbetosdameantswould fal. Weare
not persuaded by Owens Corning’s argument thet proximeate cause is found under theH olmestestinthe
present case.

Proximate Cause under Mississippi Law
920. Owens Corning firg argues that there is wdl-established Missssppi lawv demondrating thet

summary judgment based on proximate cause principles was dear error, and cites Donald v. Amoco
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Production Co., 735 S0.2d 161, 174 (Miss. 1999) for the propogtion that “causation is generdly a
matter for thejury.” In Donald, Dondd argued thet the trid court improperly addressed foreseeatility,
which he daimed was an issue of fact for the jury, and this Court explained:
While duty and causttion both involve foressesbility, duty is an issue of law, ad
causation isgenerally a matter for thejury. Juriesare not indructed in, nor do
they engage in, congderation of the policy matters and the precedent which define the
concept of duty. This Court has hdd that the exigence vel non of aduty of careisa
question of law to be decided by the Court. Therefore, the lower court properly decided
amétter of law.

Id. a 174 (citations omitted & emphads added). In Donald, we did not address Owens Corning's

implied assartion that a case basad on an issue of proximate cause must necessarily withsand asummary
judgment motion, SO thet it may be decided by ajury. Theissue of proximate causation, as opposed to
actud causation, is generdly amatter of law, which should be lft in the hands of the court.
21. Owens Corning argues that its daims of unjust enrichment, fraud, and date antitrust violaions
should be decided using exiding principles of proximeate cause under Missssppi law, and not be decided
based on the never before usad “remoteness doctrine”  Although Owens Corning points to severd
Mississppi cases to support this contention, it fals short eech time.  Delahoussaye v. Mary
Mahoney's, Inc.,783 S0.2d 666 (Miss. 2001), is one such case dted as an “indirect” injury case. In
Delahoussaye, defendant sold beer to a minor, who adlegedly gave the beer to another minor. The
second minor later injured the plaintiff in an automohbile accident.  Although the chain of causation in
Delahoussaye involves severd geps itisadirect injury case the plantiff did not derive hisdam from
athird-party’ sinjury.

22. TheissuesinDelahoussaye involved the correctness of jury ingtructionsconcerning foreseeghility

asan dement of proximate cause. The Court said:
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Proximate cause of an injury is that cause which in naturd and continuous sequence
unbroken by any efident intervening cause produces the injury and without which the
reult would not have occurred. Foresaedhility is an essentid dement of both duty and
causdtion. In order to establish lidhility by proving negligence on the part of [defendant],
Deahoussaye mud prove. . . thet it was foreseegble that . . . the minor who bought the
aoohal from [defendant], would share the doohal with ancther minor who would

negligently causeinjury to Ddahoussaye.

Id. & 671. Thustheissue of derivative or indirect injury as abar to finding proximete causation did not
surface in the Court’ s discusson of thiscase. Additiondly, as discussed above, foreseeghility and direct
injury aredigtinct concepts, and subdituting the foreseeghility test in place of finding theexigence of adirect
injury, iserror. LaborersLocal 17, 191 F.3d at 235-36.

123.  Owens Corning again paintstoDonal d to esablish that Missssppi law dlows compensation for
injury thet isfar removed from the origind events of the lavalit. Donald discusses foreseedhility as an
dement of duty. In Donald, the plantiff purchased property from owners who had contracts with ol
companies to do oil wal maintenance. The owners digposed of the ail fidd wastes on thar  property.

Dondd sued theail companies. Thetrid court dismissed the casefinding "any aleged negligent actsonthe
part of the Oil Company Defendants are too remote to the Flaintiff to giverisetoaduty owed .." 1d. a
175 (quating lower court)). This Court reversed on gpped finding that the oil companies did owe aduty
to the plaintiff. Obvioudy, the issuein Donald was not one of indirect injury or even causation, and in
citing this case as support for its contention thet indirect injuries are compensable under Missssppi law,
Owens Corning has miscondrued the case.

24. Rdyingon Choctaw, Inc. v. Wichner, 521 So.2d 878 (Miss. 1998), and Daulton v. Miller,
815 S0.2d 1237 (Miss. Ct. App. 2001), Owens Corning arguesthat Mississppi law alows compensation

for derivativeinjuriesthrough lossof consortiumdams. Thisistrue, but these casssarevery dear thet the
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plantffsinthese actions tand in the shoes of theinjured third-party, subject to dl defensesthat would have
beenavailableagaing theinjured person. Choctaw, 521 So.2d a 881. Thisis no different thenwhet the
courts of gopeds have said and that Owens Corning concedes: third-party recoupment daims mugt be
brought as subrogetion actions. This is because the dleged injury is too remote to be brought in direct
actions. See Texas Carpenters Health Benefit Fund v. Philip Morris, Inc., 199 F.3d 788 (5th
Cir. 2000) (“funds lawsuits condiitute an illegitimate end-run around principles of subrogation.”).
Unjust Enrichment/Restitution
125.  In support of its unjust enrichment/redtitution argument, Owens Corning relies on Fordice
Construction Company v. Central States Dredging Company, 631 F. Supp. 1536. (SD. Miss.
1986), in which the federd didtrict court denied a summary judgment maotion againg Fordicg' s unjust
enrichmeant dam. Thedefendant in F or di ce submitted thewinning bid for agovernment contract thet was
to be avarded only to a qudified “smdl busnes” Fordice dleged that but for defendant’'s
misrepresentation asto its fatus asasmd|l busness, Fordice would have won the bid; thus the defendant
was unjudly enriched by the prafit it would make from thejob. The didrict court, Stting in diversty and
goplying Missssppi law, conduded that the unjust enrichment daim was viable under Missssppi law.
Missssppi law provides thet, in an action for unjust enrichment, the plaintiff need only
dlege and show that the defendant holds money which in eguity and good consdience
bdongstotheplantiff. Therequirementsof proof of unjust enrichment arenather technicd
nor complicated and, [plantiff] can Sate a dam againg Defendants on the bad's thet
[defendants] were unjudtly enriched because they received the prafits[which] they should
not have been permitted to [recaive.
| d. at 1538-39 (atationsomitted). Based on this, Owens Corning Sates thet summeary judgment denying

itsdamswas plainly wrong. Owens Corning falsto mention that the Fordice court dso mede it dear

that in order to prevail onitsdam for unjust enrichment Fordice would haveto prove both thet defendants
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were unjustly enriched, and that Fordice was entitled to the contract award. 1d. at 1539. In the present
case, Owens Corning would have to prove that Tobacco Defendants were lidble for injuries suffered by
the asbegtos damants, for which the daimants have been compensated by Owens Corning.  As dated
previoudy, Tobacco Defendants could not be held liable, based on our dedsonin Lane, 853 So.2d a
1144.

126. Owens Corning dso rdieson Omnibank of Mantee v. United Southern Bank, 607 So.2d
76 (Miss 1992), in which United Southern Bank (USB) brought an unjust enrichment action againg
Omnibank. USB purchesed theassets of abranch bank from Omnibank. A bank officer whoworked first
for Omnibank at the branch, then for USB, made severd improvident loans after becoming an officer of
USB, whichloanswerelaer written off. The proceeds of one of theseloanswas paid to Omnibank. This
Court held that USB did not have a cause of action againgt Omnibank, because Omnibank was not
unjustly enriched by the officer’ sactions. Citing Restatement of Redtitution § 14(1) (1936), the Court
aso noted thet in the absence of a showing of wrongdoing, the plaintiff’ s cause is not unjust enrichmert,
and redress must be brought through “ subrogation or some such theory.” 1d. at 92. Agan, thisisadirect
injury cage with no discusson of causation. Even if Omnibank hed fraudulently procured payment from
USB through USB'sloan officer, thiswould have been adirect injury to USB by Omnibank. Therewas
no third-party injury, therefore the issue of remoteness was never reached.

127.  Andly, with regard to unjust enrichment/restitution, Owens Corning gppedls to “idess of what
judtice demands” daming that it has borne legd and medicd codts for injuries cause by Tobacco
Defendants misconduct, and that affirming the trid court’s judgment will reward Tobacco Defendants

dishonegty. ItisthisCourt’ sview thet aremedy of the magnitude requested here, based on thisand cther,
possibly good, public palicy reesoning isatask for Congress
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Fraud

128. Owens Corning argues that the trid court’s grant of summary judgment on its fraud dam was
based soldy on its bdief that Owens Corning could not satisfy the causation reguirement. The dements
of fraud are well esablished: (1) a representation; (2) its fagty; (3) its maeridity; (4) the spesker’'s
knowledge of itsfd gty or ignoranceof itstruth; (5) hisintent that it shoul d be acted upon by the person and
inthe manner reasonably contemplated; (6) the hearer'signorance of itsfasty; (7) hisrdianceonthetruth;
(8) hisright to rdly thereon; (9) hisconssquent and proximateinjury. See, e.g., Martin v. Winfield, 455
S0.2d 762, 764 (Miss. 1984); Hamilton v. McGill, 352 So.2d 825, 831 (Miss. 1977); Crawford v.
Smith BrothersLumber Co., 274 S0.2d675, 678 (Miss. 1973). Proximate causation must beproved.
Owens Coming againrdieson For di ce, because both fraud and unjust enrichment daims were dlowed
to withgtand the summary judgment mation. Becausetheinjury totheplaintiff in F or dice was direct, not
derivative, the concept of remoteness was not an issue. Therefore, Fordice does nothing to support
Owens Corning' s pogtion.

129. Owens Corning presents many compdling facts concarning Tobacco Defendants wrongful and
fraudulent conduct. But the summary judgment was determined based on remoteness of injury, not
egregiousness of conduct. Owens Corning fallsto supply any Missssppi casesthat support itsdaim thet
Missssppi lawv would prevent summary judgment based on thee facts  Therefore, Owens Corning's
damsmug fal bassd on remoteness of injury.

Mississippi Antitrust Claims

130.  FAnaly, Owens Corning assrtsthat Missssppi’ santitrust Satute expresdy provides recovery for
their indirect injuries. Owens Corning's theory is that if consumers had avalldble a wider variety of
products and the truthful information about the rdative dangers of spedific dgarette products, dl of which
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would have been availablein acompetitive mearket in the dosence of conspiratorid actions snokerswould
have consumed cigarette products that, overdl, were less harmful. Thus Owens Corning daimsthet but
for Tobacco Defendants conspiracy, Owens Corning's damages would have been much less
Missssppi’santitrust law daes

Any person, naturd or atificid, injured or damaged by a trust and combine as herein

Oefined, or by itseffectsdirect or indirect, may recover dl damagesof every kind susained

by him or it and in addition apendty of five hundred dollars ($500.00), by suitin any court

of competent jurisdiction. Said suit may be brought againgt one or more of the partiesto

the trust or combine and one or moreof the officersand representatives of any corporation

a paty to the same, or one or more of ether. Such pendty may be recovered in eech

ingance of injury. All recoveries herein provided for may be sued for in one quit.
Miss Code Ann. 8 75-21-9 (Rev. 2000). Owens Corning damsthat consderationsof “remoteness’ are
ingoplicable here. Owens Corning adds thet the remoteness doctrine has never beeninvoked in reference
to an antitrust case.
181.  Tobacco Defendants respond that snce Owens Corning never smoked, purchased, or competed
in the market for digardites, it cannat satidy any of the badic requirements of injury and standing imposed
by antitrust law. Tobacco DefendantsciteaU.S. Supreme Court case, Reiter v. Sonotone Corp., 442
U.S. 330, 339, 99 S.Ct. 2326, 60 L. Ed. 2d 931 (1979), which daestha asathreshold requirement, a
plantff must plead and proveinjury toits*“busnessor property;” persond injuries, or finandd losseswhich
derive from persond injuriesareexduded. They dso find support in severd of the previoudy dited federd
courts of gppeds cases which found for the tobbacco companies againg plaintiffs antitrust dams. See
Ass'n of Wash. Pub. Hosp. Dists., 241 F.3d a 705-06 (pardld “business or property” requirement
in date datute barred finandd daims based on smokers persond injuries); Laborers Local, 191 F.3d
a 241 (under pardld RICO “busness or property” requirement, financid dams based on smoker's

injuries are barred because “ smoker’ sinjuriesare persond innaure’); Oregon Laborers, 185 F.3d at
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968 (where date trade-practices act imposed pardld “busness or property” reguirement, daims bassd
on gnokers injuries are barred because they “are dearly predicated upon ‘persond injury’™).
132.  Additiondly, Tobacco Defendants argue that an antitrust plaintiff must pleed and prove thet it
auffered not just finenaid injury but “antitrust injury” - injury inflicted by the anti-competitive effects of
theviolaiondleged. “Antitrugt injury” is"injury of thetypetheantitrust lavswereintended to prevent and
thet flows from that which mekes defendants acts unlavful.” Brunswick Corp. v. Pueblo Bowl-O-
Mat, Inc., 429 U.S. 477, 489, 97 S. Ct. 690, 50 L. Ed. 2d 701 (1977). *“Antitrugt injury” isnarrowly
Oefined by the legidative purpose of preventing anticompetitive conduct -- i.e,, conduct thet resrainsthe
trade of buyers or selerswithin aparticular market. See Atlantic Richfield Co. v. USA Petroleum
Co., 495 U.S. 328, 334 (1990); Lake Hill Motors, Inc. v. Jim Bennett Yacht Sales, Inc., 246
F.3d 752, 756 n.2 (5th Cir. 2001). There has been no showing of antitrugt injuries here.
CONCLUSION

133.  Basad on theforegoing andyses we afirm the trid court’ sgrant of summary judgment infavor of
Tobacco Defendants asto dl of Owens Corning'sdams
134. AFFIRMED.

PITTMAN, CJ., SMITH, P.J., CARLSON AND DICKINSON, JJ., CONCUR.

EASLEY, J.,, DISSENTSWITHOUT SEPARATE WRITTEN OPINION. WALLER, P.J.,
DIAZ AND GRAVES, JJ., NOT PARTICIPATING.

20



